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MEMORANDUM

To: Nevada Board of Wildlife Commissioners
Tony Wasley, Director, Nevada Department of Wildlife

From: Craig Burkett, Senior Deputy Attorney General
Date: January 5, 2023

Subject: Litigation Update

1. United States and Walker River Paiute Tribe v. Walker River Irrigation
Dist., et al. (Walker River Litigation), (USDC, Reno). This action involves fed-
eral, tribal and Mineral County claims for additional water from Walker River,
in addition to those already established by the Walker River Decree. NDOW
and others moved to dismiss certain claims against groundwater rights by the
United States.

Subfile 3:73-CV-00127-RCJ-WGC (federal reserved rights)

This case involves claims by the United States for federal reserved water rights
for all federal lands on the Walker River system. All claims are stayed except
those concerning the Walker River Indian Reservation.

Currently, this case is before the District Court on remand from the Ninth Cir-
cuit Court of Appeals’ May 22, 2018, decision. The United States and the Tribe
filed Amended Counterclaims on May 3, 2019. Answers to the Counterclaims
were filed on August 1, 2019. The next deadline is February 19, 2020 for the
principle defendants and the United States to agree to a discovery plan. This
deadline was extended from November 22, 2019.

On May 28, 2015, the District Court ruled that the United States’ action to

acquire federal reserved water rights for the Walker River Paiute Tribe and
several smaller tribes within the Walker River watershed were to be dismissed
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on “preclusion”; a doctrine that means the U.S. had its chance to make claims
at the time of the original decree but failed to do so and thus cannot make them
now.

On May 22, 2018, the Ninth Circuit Court of Appeals reversed the District
Court’s decision mostly based on the fact that the United States and the Tribe
had not been given a chance to brief the issue before the District Court. In

fact, the District Court specifically requested that the issue of preclusion
should not be briefed.

On September 21, 2021, Plaintiffs' motion for summary judgment (ECF
No. [2638]) was granted. Plaintiffs are entitled to judgment as a matter
of law in their favor as to Defendants' Third, Seventh, Twelfth, and
Fourteenth Affirmative Defenses. Nevertheless, Principal Defendants
retain all other affirmative defenses and litigation remains ongoing.

The Principal Defendants have filed status reports regarding the status
of access to tribal archives for discovery purposes. These archives re-
main closed due to the pandemic.

Discovery remains ongoing.

As of December 2022, the case remains staid for 90 days pending settlement
discussions. On December 13, 2022, the parties and representatives of DWR —
Micheline Fairbank and DAG Laena St. Jules — met for a productive settle-
ment discussion that will likely result in an agreement. The parties are cur-
rently waiting for a settlement document to be circulated by the U.S. Attorney’s
Office.

Subfile 3:73-CV-00128-RCJ-WGC (public trust doctrine)

This case involves a claim filed by Mineral County for the court to recognize a
public trust duty to provide water to Walker Lake to support the fishery therein.

On May 28, 2015, the District Court held that Mineral County did not have stand-
ing to pursue the public trust claims. Mineral County filed an appeal of this
1issue. The Court expounded on the issue of whether the shift of water from
irrigators to the lake under the public trust law would be a taking of property
under the 5th Amendment. The Court held that it would be a taking and that
the State would have to pay compensation to each water right holder that is
displaced by water that would have to be sent to Walker Lake. Finally, the
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Court went on to hold that decision whether to take the water was a non-jus-
ticiable political question.

On May 22, 2018, the Ninth Circuit Court of Appeals reversed the District
Court holding that Mineral County did not have standing to pursue the public
trust claim. However, rather than ruling on the substantive issues, the Court
held that the Public Trust Doctrine is a state-law issue that has not been
squarely decided in Nevada. The Appeals Court sent one Certified Question to
the Nevada Supreme Court. On August 22, 2018, the Ninth Circuit Court of
Appeals amended its order and added a second Certified Question. Those two
questions are as follows.

Does the public trust doctrine apply to rights already
adjudicated and settled under the doctrine of prior
appropriation and, if so, to what extent?'

If the public trust doctrine applies and allows for
reallocation of rights settled under the doctrine of prior
appropriation, does the abrogation of such adjudicated or
vested rights constitute a "taking" under the Nevada
Constitution requiring payment of just compensation?

On September 18, 2020, the Nevada Supreme Court rendered its Decision an-
swering the Ninth Circuit Court of Appeals Certified Questions. The Nevada
Supreme Court held that: (1) the public trust doctrine applies to rights already
adjudicated and settled under the doctrine of prior appropriation; (2) the public
trust doctrine applies to all waters within the state; and (3) the public trust
doctrine does not permit reallocating water rights already adjudicated and set-
tled under the doctrine of prior appropriation. Because the Court held the pub-
lic trust doctrine does not allow for a reallocation of rights, there was no need
to answer the second question.

The case has returned to the Ninth Circuit Court of Appeals. The Court asked
parties to file Supplemental Briefs to address what effect the Nevada Supreme
Court’s decision has on the case. NDOW filed its Supplemental Brief on Octo-
ber 16, 2020, arguing that the effect of the decision precludes Mineral County’s
claims and that the District Court’s decision dismissing the case must be af-
firmed. We await the Ninth Circuit Court of Appeals’ further instruction or
final decision.
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On January 28, 2021, the Ninth Circuit Court issued its Opinion. The panel
affirmed in part, and vacated in part, the district court’s dismissal of Mineral
County’s complaint:

In light of the Nevada Supreme Court’s Decision, the panel held
that the district court properly dismissed the County’s public
trust claim to the extent it sought a reallocation of water rights
adjudicated under the Decree and settled under the doctrine of
prior appropriation. The panel vacated the judgment of the dis-
trict court and remanded with instruction to consider the county’s
public trust doctrine claim to the extent it sought remedies that
would not involve a reallocation of adjudicated water rights. The
panel remanded to the district court to consider in the first in-
stance the County’s arguments that were not properly addressed
by the district court. The panel rejected as untimely the County’s
challenge to the 1936 Decree itself.

On April 21, 2021, the Department of Wildlife and other Principal Defend-
ants filed a Joint Status Report submitted pursuant to the court’s Minute Or-
der of March 23, 2021. The Status Conference took place on April 28,
2021.Mineral County v. Lyon County, 136 Nev. Adv. Op. 58 (2020).

On June 30, 2021, Mineral County filed its Second Amended Complaint.
Mineral county asserted that by permitting excessive and unreasonable
upstream consumptive uses to reduce average annual inflows to Walker
Lake to the detriment of the Lake’s public trust values, the Decree Court
and State of Nevada have violated this continuing duty under the public
trust doctrine to maintain Walker Lake in a reasonable state of environ-
mental health.

On October 28, 2021, the Principal Defendants filed a Motion to Dismiss Min-
eral County’s Second Amended Complaint. The main arguments for dismissal
are as follows: Paragraph XIV of the Walker River Decree does not give the
Court subject matter jurisdiction to grant Declaratory Relief as to Nevada's,
or the Court's purported obligation to Walker Lake; Mineral County's public
trust claim is also inconsistent with the public trust doctrine as interpreted
by the above Nevada supreme court opinion.

Defendants’ Motion to Dismiss was denied on August 5, 2022. Judge Du
found that Plaintiffs were still able to state a claim upon which relief can be
granted, largely technical claims asserted by Mineral County against WRID.
Judge Du further found that NDOW and the State of Nevada are both ex rel.
parties, meaning that NDOW is not simply a standalone rights holder in this
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case. As well, the political question doctrine does not apply to this case be-
cause caselaw cited provides authority for courts to modify or interpret the
decree. It remains unclear from the ruling how this will impact NDOW. The
relief sought by Mineral County is for NDOW to develop and fund a plan to
improve the resource of Walker Lake, the legal argument against that is that
such funding would more appropriately be decided by the legislature.

Because counsel for Mineral County has been gravely ill, the court has been
deferential to Mineral County and allowed for a generous discovery schedule,
as follows:

Discovery may commence on April 7, 2023 and shall close on April 4,
2025. Dispositive Motions due no later than 60 days after the close of
discovery (6/3/2025).

Subfile 3:73-CV-00125-RCJ-WGC (main adjudication docket)

This subfile is not a case in the traditional sense, but rather constitutes the on-
going court-managed administration of the Walker River Decree. Decreed rights
must be adjusted and administered consistent with the Court’s decisions docu-
mented in the court’s docket.

Water Master’s Budget: Every year the Water Master is required to submit an
administration budget for the court’s approval. For the year 2021 to 2022, the
Water Master did not request, as it did for the year 2020 to 2021, that special
assessments be levied against any users seeking to modify decreed rights for
instream flow purposes. NDOW has no reason to oppose the Budget as re-
quested for the years 2021 to 2022.

Walker Basin Conservancy’s Permit Approvals: On February 25, 2021, NDOW
filed a Petition for the Temporary Modification of the Walker River Decree in
accordance with Permit No. 89964-T, for the benefit of Walker Lake. This is a
matter of course for any change in the Decreed water rights. NDOW is awaiting
the Court’s order.

3. Smith v. Wakeling, Second Judicial District, CV18-01389, Dept. 7.
Smith brings an action for Defamation based on statements of certain NDOW
employees. The principal basis for Smith’s claim is a slide included in a
presentation to Truckee law enforcement addressing concerns with wildlife
advocates and questioning whether their actions solicit harassment or engage
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in domestic terrorism. Smith alleges that purported misrepresentations
about him have damaged his reputation.

Smith also claims his rights under the First Amendment were infringed
when he was blocked from commenting on an NDOW Facebook page. Smith
was blocked in 2012 for multiple violation of the rules governing use of the
page. Smith moved for a preliminary injunction. A hearing on the Motion
was held on July 27, 2018. The Court denied the Injunction, but ordered
NDOW to allow Smith access to the Facebook page and at the same time ad-
monished Smith to follow the terms of use.

Smith filed an Amended Complaint, adding the entities named as Plaintiffs
in the Ridgetop Holdings LL.C v. Wakeling case in California, as Plaintiffs in
this case. NDOW and the individually named Defendants Answered Plain-
tiff’s First Amended Complaint on August 29, 2018.

A week-long trial was completed beginning February 8 and concluding Feb-
ruary 14. The trial Judge dismissed multiple claims and Defendants after
conclusion of the Plaintiff’s case. A single claim was submitted to the jury as
to whether the Nevada Department of Wildlife defamed the Plaintiff in libel.
The jury returned a defense verdict on the remaining claim.

An additional claim (styled a Petition for Writ of Mandamus) has been sub-
mitted directly to the Judge. That claim originally sought public records re-
lated to the Plaintiff’s removal from the NDOW Facebook page in 2012. In
his Petition, Plaintiff instead argued he was entitled to attorney’s fees for the
Defendants’ failure to produce documents in response to a record request he
filed in 2017 related to the alleged defamation claims. The Defendants filed a
motion to strike that brief on the basis it was not properly before the court,
and also filed an opposition arguing there was no entitlement to the fees.

The Court heard oral argument on the Petition on August 1, 2022, and ruled
in favor of the Defendants, finding that there had been no violation of the
Public Records Act.

The Court has issued a formal judgment in favor of the Defendants as to all
causes of action. In addition, The Defendants filed a cost memorandum in
the amount of roughly $12,000, which was not opposed. The Defendants have
also filed a motion seeking the Plaintiffs pay attorney’s fees in the amount of
$79,000. That motion has been submitted to the Judge and awaits decision.
In addition, the Plaintiffs have filed an appeal of the case to the Nevada
Supreme Court. A settlement conference required by the Nevada Rules of Ap-
pellate Procedure is scheduled for February 28.
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4. A Petition for Judicial Review of the Wildlife Commission’s decision to up-
hold a three-year revocation of a license held by Ben Collard has been filed in
the 8th Judicial District Court, Clark County, Nevada. The parties have filed
legal memoranda supporting their positions. Petitioner has requested oral
argument. The Court set a date for argument on September 1, 2023.

*Indicates the matter is resolved and will not appear on future litigation up-
dates.

Italicized material, if any, (other than case name) is updated information
since the last litigation update.





